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STATEMENT OF THE | SSUE

The issue in this case is whether the nethodol ogy that
Respondent uses to determ ne the anounts payable to pharnmaci es
for prescription drugs dispensed to Medicaid beneficiaries
constitutes an invalid exercise of delegated |egislative
authority on the ground that the methodol ogy in question, which
is incorporated by reference in Florida Adm nistrative Code Rul e
59G 4. 250, enlarges, nodifies, or contravenes the specific
provi sions of |aw inpl enented.

PRELI M NARY STATEMENT

Case History

On May 19, 2004, Petitioner, The Florida Retail Federation,
Inc., filed its Petition For Invalidity of a Rule with the
Di vision of Administrative Hearings ("DOAH'), initiating the
i nstant proceeding. Petitioner alleged that Respondent Agency
for Health Care Adm nistration has been reinbursing pharnacies
for prescription drugs covered under the Florida Medicaid
Program pursuant to a nethodol ogy that contravenes the
controlling statutes and hence is an invalid exercise of
del egated | egislative authority.

The undersi gned conducted a formal hearing on June 17,
2004, within the tinme period specified in Section 120.56(1),

Florida Statutes (2003). Both sides appeared through counsel.



Petitioner presented four w tnesses who appeared in person
at the hearing: Scott Dick, Vice President of Governnent
Affairs and Menber Services for the Florida Retail Federation;
Sybi|l Richard, Bureau Chief, Mdicaid Pharmacy Services; Jerry
Wel |'s, Pharnmacy Program Manager for the Florida Medicaid
Program and David H Kreling, Ph.D., who was accepted w thout
objection as an expert in the area of Medicaid rei nbursenent
and, nore specifically, on the neaning of certain terns of art
referenced in various Medicaid regulations. [In addition,
Petitioner offered seven exhibits, nunbered 1 through 7, which
were received in evidence. (Petitioner's Exhibits 2 and 3 are
the depositions of Ms. Richard and M. Wells, respectively.
This testinony was taken into evidence subject to specific
obj ections that were subsequently overrul ed.)

Respondent called one witness, its Pharmacy Program Manager
M. Wells. Respondent al so asked that official recognition be
taken of various state and federal statutes and regul ati ons and
sone state session laws. This was done w thout objection.

The final hearing transcript was filed on June 23, 2004.
Each party thereafter tinely filed a Proposed Final Oder.

Pendi ng Moti ons

The followi ng notions, which were filed after the final
hearing, remain pending and require a ruling: Petitioner's

Motion to Strike Respondent's Proposed Findings of Fact;



Respondent's Motion to Dism ss Petition; and Respondent's Mbtion
to Correct Errors in Oficial Transcript. Having considered
these matters, it is hereby ORDERED t hat:

1. Petitioner's Mdtion to Strike Respondent's Proposed
Fi ndi ngs of Fact is denied.

2. Respondent's Modtion to Disnmss is denied.

3. The Motion to Correct Errors in Oficial Transcript is
granted, to the extent that a copy of the notion, which contains
alist of errata, will be attached to the final hearing
transcri pt.

Oficial Recognition

After the final hearing and before the deadline for filing
proposed final orders, the undersigned determ ned sua sponte that
it mght be appropriate to take official recognition of the file

i n Sheraton Bal Harbour Association, Ltd. v. Florida Departnment

of Revenue, DOAH Case No. 03-2441RX, as a neans of shedding |ight

on the brief, per curiamopinion issued in Departnent of Revenue

v. Sheraton Bal Harbour Ass'n, Ltd., 864 So. 2d 454 (Fla. 1st DCA

2003), where the court held that DOAH does not have jurisdiction
to entertain a rule challenge to a rule that no | onger exists.

At a tel ephone conference on July 2, 2004, the parties were
informed that the undersigned was inclined officially to
recogni ze the foregoing file, and that each party woul d have the

opportunity to (a) present information relevant to the propriety



of taking official recognition; and (b) offer argunent and
supporting authorities for the purpose of showi ng that the
matters recogni zed woul d be instructive or inapposite, as the
case may be. The parties were directed to file their respective
papers concerning these subjects no later than July 12, 2004,

whi ch t hey did.

It turned out that neither party believes the court's
decision in Sheraton is pertinent to this case. The undersigned
di sagrees, for reasons that will be discussed el sewhere in this
Final Order. That said, the undersigned ultimtely did not base
any findings of fact or conclusions of |law herein on DOAH s file
in Case No. 03-2441RX. Neverthel ess, because the undersigned
reviewed the file, it is hereby made a part of the record, via
of ficial recognition.

Statutory G tations

Unl ess otherwi se indicated, citations to the Florida
Statutes refer to the 2003 Florida Statutes. Notw thstanding,
citations to the 2003 Florida Statutes will sonetines include
the statute-year, for enphasis.

FI NDI NGS OF FACT

The Parti es

1. Medicaid is a cooperative federal-state programin
which Florida participates in partnership with the nationa

government. Medicaid provides medically necessary health care—



including, relevantly, prescription drugs—to | ower incone
persons. In addition to shoul dering adm nistrative and

regul atory responsibilities, Florida partially funds the Florida
Medi caid Program contributing about 42 percent of the noney
budgeted for the programs operation in this state. Federal
funds make up the bal ance.

2. Respondent Agency for Health Care Adm nistration (the
"Agency") is the state agency charged with adm nistering the
Medi caid Programin Florida. (At the federal |evel, the Centers
for Medicare and Medicaid Services of the U S. Departnent of
Heal t h and Human Servi ces, known collectively as "CM5," is the
agency authorized to adm ni ster Medicaid.)

3. Anpbng other things, the Agency is responsible for
rei mbursing Medicaid providers in accordance with state and
federal |aw, subject to specific appropriations. In this
connection, the Agency is authorized and required to prescribe,
by rul e, reinbursenent nethodol ogies. The Agency is permtted
to publish such nmethodol ogies in policy manual s and handbooks,
provided the latter are incorporated by reference in duly
pronul gated rul es.

4. Petitioner, The Florida Retail Federation, Inc. (the
"Federation"), is a trade associ ation whose nenbers incl ude al
or nost of the major drugstore chains doing business in Florida.

These drugstore chains, which include Wal green's, CVS, Eckerd's,



Al bertson's, Publix, Wnn-D xie, Target, and Wal - Mart,
participate in the Federation's Chain Drugstore Council, which
is the only organization in this state representing the
interests of drugstore chains.

5. Menbers of the Federation's Chain Drugstore Counci
operate nore than 2,500 separate pharnmacies, each of which is an
enrol | ed Medi caid provider of prescription drugs. G ven that
there are approximately 4,000 pharmacy-providers participating
in the Florida Medicaid Program the Federation represents a
significant percentage of the enrolled pharnacies.

6. The Federation advocates on behalf of its nenbers
before the Florida Legislature and the state regul atory
agencies. Medicaid funding is one of the organization's top
priorities. The Federation brought the instant proceeding
because it believes that the Medicaid Program has been under-
reimbursing its nenbers based on a net hodol ogy that contravenes
t he applicable Florida statutes.

The Di sputed Rul e

7. The Medicaid rei nbursenment nethodol ogy for prescribed
drugs is set forth in the Florida Medicaid Prescribed Drugs
Servi ces Coverage, Limtations, and Rei nbursenent Handbook, July
2001 (the "Handbook), which Handbook was i ncorporated by
reference in, and hence adopted via Section 120.54(1)(i)1.,

Florida Statutes, as, Florida Adm nistrati ve Code Rule 59G



4.250. The net hodol ogy, which wll be referred to hereafter as
the "Reinbursenment Rule,” limts the anbunt that the Medicaid
Programw || pay for prescription drugs, as follows:

Rei nmbursenent for covered drugs di spensed by
a licensed pharmacy that has been approved
to be an eligible provider, or a physician
filling his own prescriptions if there is no
Iicensed pharmacy within a ten mle radius
of his office, shall not exceed the | owest
of :

» Average Wolesale Price (AWP) m nus 13. 25
per cent of the drug, (also known as the
Estimated Acquisition Cost or EAC) plus the
di spensi ng f ee;

* \Whol esal er Acquisition Cost (WAC) plus 7
per cent plus the dispensing fee;

» Federal Upper Limt (FUL) price plus the
di spensi ng fee;

« The State Maxi mum Al | owabl e Cost (SMAC)
pl us a dispensing fee established by the
state on certain categories of drugs not
reviewed by CVs (fornmerly HCFA); or

* Amount billed by the pharmacy, which
cannot exceed the pharnmacy’ s average charge
to the public (non-Mdicaid) in any cal endar
quarter, for the sane drug, quality, and
strength. This average is known as the
pharmacy’ s usual and customary charge for
the prescription.

8. By its plain ternms, the Reinbursenent Rule (a) requires
that five separate nethods for determ ning reinbursenent be
applied with respect to each prescription and (b) mandates that
t he maxi num al | owabl e paynment for each prescription be the

| onest dollar amount resulting fromthe application of these



five methods to the claimat hand.' For ease of reference, the
five separate nmethods enunerated in the Rei nbursement Rule will
be referred to collectively as the "Limts." Individually, the
Limts will be called the "First Limt," "Second Limt," etc.,
with the nunerical adjective corresponding to the order in which
t he Rei mbursenent Rule lists the respective Limts. (Thus, for
exanple, the First Limt is the one based on average whol esal e
price; the Fourth Limt references the state maxi num al |l owabl e
cost.)?

9. The Rei nmbursenment Rule was pronul gated to inplenment two
statutes in particular. One of these was Section 409. 908,
Florida Statutes, which provided in pertinent part as foll ows:

A provider of prescribed drugs shall be

rei mbursed the | east of the anmount billed by

the provider, the provider's usual and

customary charge, or the Medicaid maxi num

al l owabl e fee established by the agency,

pl us a di spensing fee.
8 409.908(14), Fla. Stat. (2003). The other was Section
409.912, Florida Statute, which directed, in relevant part, that
“[r]ei mbursenent to pharmacies for Medicaid prescribed drugs
shall be set at the average whol esale price | ess 13.25 percent."”

§ 409.912(40)(a)2., Fla. Stat. (2003).

The Chal | enge

10. The Federation filed its Petition for Invalidity of

Rule ("Petition") on May 19, 2004, initiating the instant



proceedi ng. The Petition describes a straightforward objection
to the Reinbursement Rule, nanmely that the prescribed Limts

i ncl ude nmethods for determ ning reinbursenent in addition to

"average whol esal e cost |ess 13.25 percent,” which latter,
according to the Petition, constitutes the exclusive nethod for
rei mbursi ng pharnmaci es, pursuant to Section 409.912(40)(a)?2.,
Florida Statutes (2003). Thus, the Federation alleged, only the
First Limt is permssible; the rest are unauthorized, and the
Rei mbur senent Rul e enl arges, nodifies, or contravenes Section
409.912(40)(a)2. for using them nmaking the Rei nbursenent Rul e
an invalid exercise of delegated |egislative authority pursuant
to Section 120.52(8)(c), Florida Statutes.

11. As this proceedi ng progressed, the Federation's
position became a bit nore conplicated. Forced to deal with
Section 409.908(14), Florida Statutes (2003), which was not
mentioned in the Petition, the Federation effectively conceded
(assuming it ever disputed) that "amount billed" and "usual and
customary charge" are statutorily authorized nethods for
cal cul ating rei nbursenent, in addition to discounted average
whol esal e price. Unable as a result to argue that the Fifth

Limt should be rejected in toto, the Federation clained instead

that the Rei mbursenment Rule's definition of "usual and customary
charge" enlarges, nodifies, or contravenes the use of that term

in Section 409.908(14), Florida Statutes (2003).

10



12. On this point, the Federation presented expert
testinmony at hearing that "usual and customary charge" is a term
of art used in the industry to nmean the anount a pharnmacy
charges cash payi ng custoners who have no i nsurance coverage for
the prescription in question. The Reinbursenent Rule's
definition, in contrast, does not restrict the scope of "usual
and customary charge" to uninsured custoners, but rather
requires that charges to all non-Medicaid custoners be taken
into account in determning the average charge that equals
"usual and custonmary charge." Because private insurers and HVOs
typically negotiate discounts not available to uninsured
consuners, the inclusion of anbunts charged to insured custoners
in the equation for cal culating "usual and customary charge,” a
|l a the Rei mbursenent Rule, is likely to produce, in nost
i nstances, a | ower "usual and customary charge" than would
obtain were charges to insured custoners excluded fromthe
cal cul ation. The Federation argues that the |egislature
i ntended "usual and custonmary charge" to have the nore generous
techni cal neaning that the industry ascribes to it, and
therefore that the Rei nbursenent Rule enlarges, nodifies, or
contravenes the specific law inplenented by giving the terma
di fferent, nore parsinoni ous nmeani ng.

13. Confronting Section 409.908(14) al so conpelled the

Federation to argue that, while the section inposes (and hence

11



enabl es the Agency to inplenent) limts on reinbursenent in
addition to discounted average whol esale price, the reference
therein to "the Medicaid maxi mum al | owabl e fee established by

t he agency"” as an alternative reinbursenent limt neverthel ess
cannot be construed as authority for the adoption of a

met hodol ogy that would result in reinbursenent at |ess than the
| east of (a) the anount billed by the provider, (b) the
provider's "usual and customary charge" (as the Federation would
define that term, or (c) average whol esal e cost |ess 13.25
percent. In this regard, the Federation asserts that Section
409. 908(14) and Section 409.912(40)(a)2. —which m ght at first

bl ush appear to be inconsistent with one another—ean easily be
har noni zed by construing "Medi caid maxi mum al | owabl e fee
establ i shed by the agency” to nean "average whol esale price |ess
13. 25 percent."

The Agency's Defense of Rei nbursenent Rul e

14. The Agency's argunents in support of the Reinbursenent
Rul e can be reduced to two principal propositions. First, the
Agency insists that if it were to reinburse pharmacies for al
prescri bed drugs at average whol esal e price | ess 13.25 percent,
the resulting paynents, in the aggregate, would exceed federal
[imts on reinbursement, for reasons that need not detain us
here. Exceeding federal |limts, the Agency asserts, could cause

CVMB to take adverse action against the Florida Medicaid Program

12



perhaps putting at risk Florida's continued recei pt of federal
mat chi ng funds.

15. Second, the Agency contends that Section
409.912(40)(a)2., Florida Statutes (2003), which requires that
rei mbursenent be set at the average whol esale price | ess 13.25

percent, does not establish a floor (as the Federation

mai ntai ns) but rather, when read in conjunction with Section
409.908(14), Florida Statutes (2003), prescribes another
potential ceiling in addition to the pharmacy's actual charge,
"usual and customary charge,” and "the Medi cai d maxi mum

al l owabl e fee established by the agency," which are the other
potential ceilings pursuant to Section 409.908(14). Under this
interpretation of the statutes, application of the Rei nbursenent
Rul e al ways produces the Medicaid maxi mum al | owabl e fee

establi shed by the Agency—a statutorily authorized |imt—and
if that fee happens in a given situation to be |less than the

di scount ed average whol esale price, so be it.

The New St at ut ory Met hodol ogy

16. The 2004 Legi sl ature anended Sections 409.908(14) and
409.912(40)(a)2., Florida Statutes (2003), enacting a bill
(House Bill No. 1843) that was signed by the governor while this
case was pending, on May 28, 2004. See Laws of Florida, Ch.
2004- 270, 88 12 and 17. The relevant statutory anmendnents took

effect on July 1, 2004, id. at § 25, which was shortly after the

13



final hearing in this case—and prior to the date of this Final
O der.

17. As anended, Section 409.908(14), Florida Statutes
(2004), reads in relevant part as follows, with the recently
added | anguage underl i ned:

A provider of prescribed drugs shall be

rei mbursed the | east of the anmount billed by
the provider, the provider's usual and
customary charge, or the Medicaid maxi num

al l owabl e fee established by the agency,
plus a dispensing fee. The Medicaid maxi mum
all owabl e fee for ingredient cost will be
based upon the | ower of: average whol esal e
price (AWP) m nus 15.4 percent, whol esal er
acqui sition cost (WAC) plus 5.75 percent,
the federal upper Ilimt (FUL), the state
maxi mum al | owabl e cost (SMAC), or the usual
and customary (UAC) charge billed by the
provi der.

18. As anended, Section 409.912(40)(a)2., Florida Statutes
(2004), provides in pertinent part as follows, with the newy
added | anguage underlined and recently del eted | anguage stricken

t hr ough:

Rei nbur senent to pharnmacies for Medicaid
prescri bed drugs shall be set at the | esser
of : the average whol esal e price (AW) m nus
15.4 percent, the whol esal er acquisition
cost (WAC) plus 5.75 percent, the federal
upper limt (FUL), the state maxi num

al |l owabl e cost (SMAC), or the usual and
customary (UAC) charge billed by the

provi der the—average—wholesale priceless

13- 25-perecent

14



19. Collectively, Sections 409.908(4) and
409.912(40)(a)2., Florida Statutes (2004), will be referred to
hereafter as the "New Statutory Methodol ogy. "

CONCLUSI ONS OF LAW

| . Jurisdiction

20. Before addressing the nerits of the Federation's rule
chal l enge, a pair of interrelated (perhaps indistinguishable)
jurisdictional issues nust be exam ned. The first of these
i ssues i s whether the Reinbursenent Rule is still an "existing"
rule for purposes of Section 120.56, Florida Statutes, given the
recent enactnent of the New Statutory Methodology. |If the
Rei mbursenment Rule is an existing rule, then the second question
is whether this rule chall enge was rendered noot on July 1,

2004, when the New Statutory Methodol ogy took effect.

A. |Is the Reinbursenent Rule An "Existing" Rule?

21. As the First District Court of Appeal recently nade
clear, DOAH is without jurisdiction to entertain a challenge to
a repeal ed rule, because "section 120.56, Florida Statutes[,]
does not authorize a rule challenge to a rule that is no |onger

in existence."” Departnent of Revenue v. Sheraton Bal Harbour

Ass'n, Ltd., 864 So. 2d 454 (Fla. 1st DCA 2003). 1In the instant

case, the Agency has not repeal ed the Rei nbursenent Rule, and so
Sheraton is at |east superficially distinguishable on that

basis. This distinction m ght not make a difference, however,

15



if the general principle announced in Sheraton applies in rule
chal I enges involving rules that no | onger exist for reasons
ot her than repeal.

22. In assessing Sheraton's reach, it is significant that
formal adm nistrative repeal via Section 120.54(3), Florida
Statutes, is not the only way for a rule to cease to exist. A
rul e expires by operation of |aw, for exanple, upon the repeal

of the statute that authorized the rule. See Christo v. State

Dept. of Banki ng and Fi nance, 649 So. 2d 318, 321 (Fla. 1st

DCA), rev. dismissed, 660 So. 2d 712 (Fla. 1995)(repeal of

statute inplenented by rule results in autonmatic expiration of

rule); accord, Canal Ins. Co. v. Continental Cas. Co., 489 So.

2d 136, 138 (Fla. 2d DCA 1986). The undersi gned concl udes

wi t hout hesitation that DOAH woul d not have jurisdiction, under
t he hol ding of Sheraton, to hear a rule challenge directed to a
rule that had "expired" in consequence of the repeal of the
rule's enabling statute, regardl ess whether the rule itself had
been repeal ed by agency action. (Adm nistrative repeal, in that
situation, would be nerely a formality.) For that reason, then
it is concluded that the general principle announced in
Sher at on—that rules no |longer in existence cannot be

chal | enged—ext ends beyond Section 120.56 proceedings invol ving

rul es that have been formally repeal ed. Sheraton, in short,

16



cannot be dism ssed as i napposite sinply because the
Rei mbur senent Rul e has not been repeal ed adm nistratively.
23. Here, though, the statutes authorizing the

Rei mbur senent Rule, |ike the Reinbursenent Rule itself, have not
been repeal ed, and hence the Rei nbursenent Rul e has not
automatically expired by operation of |aw pursuant to the
principle just nmentioned. However, there is another | egal
princi pl e whose operation causes a rule to becone inoperative,
namel y:

An administrative rule or regulation is

operative and binding on those comng within

its terns fromits effective date until it

is nodified or superseded by subsequent

| egi slation or by subsequent[ly adopted]

regul ati ons .

Hul mes v. Division of Retirenent, Dept. of Admn., 418 So. 2d

269, 270 (Fla. 1st DCA 1982), pet. rev. denied, 426 So. 2d 26

(Fla. 1983). Wien a rule is superseded by |egislation enacted
after the rule's effective date, the rule loses all force and
effect imredi ately upon such legislation's becom ng | aw

Fl orida Dept. of Revenue v. A Duda & Sons, Inc., 608 So. 2d

881, 884 (Fla. 5th DCA 1992), rev. denied, 621 So. 2d 431 (Fl a.

1993) (rul e relied upon by taxpayer had been superseded by
statutory amendnent in 1987 and thus was w thout "force or
effect” in 1988 at tine of relevant transactions, despite fact

that rule was not anended to conformto statute until 1989).

17



24. A rule that has no force or effect because it has
been nodified or superseded by statute is, like a repealed rule,
no |l onger in existence in any nmeani ngful sense. Thus, it is
concl uded, on the authority of Sheraton, that such a rule, to
the extent of the statutory nodification or supersession, cannot
be chal | enged.

25. The next question, then, is whether the New Statutory
Met hodol ogy has nodi fied or superseded the Rei nbursenent Rule.
Because the New Statutory Methodol ogy enpl oys the sane five
Limts as the Reinbursenment Rule, albeit with some nodifications
(e.g. a higher discount on average whol esale price (15.4 percent
vs. 13.25 percent) and a | ower markup on whol esal er acqui sition

cost (5.75 vs. 7.0 percent)), the short and sinple answer is

yes. To be nore precise, the New Statutory Methodol ogy
supersedes the Reinbursenent Rule (in all but perhaps one
respect, which will be discussed anon), because the New
Statutory Methodology is conplete in itself, capable of

i npl enentation without reference to the Reinbursenent Rule. As
of July 1, 2004, the Agency need | ook no further than the New
Statutory Methodology for authoritative direction regarding the
rei nbursenent of Medicaid providers for prescription drugs.

26. The only aspect of the Rei nbursenent Rul e that

arguably has not been supplanted by the New Statutory

Met hodol ogy is the definition of "usual and customary charge" as

18



set forth in the Reinbursenent Rule. Recall that the New
Statut ory Methodol ogy, |ike the Rei mbursenment Rule, establishes
the provider's "usual and customary charge"” as the Fifth Limt.
Unli ke the Rei mbursenent Rul e, however, the New Statutory
Met hodol ogy does not define "usual and customary charge" (just
as Section 409.908(14), Florida Statutes (2003), also did not
define "usual and customary charge”). The definition of "usua
and customary charge" set forth in the Reinbursenent Rule is not
i nconsistent with the New Statutory Methodol ogy and coul d
continue to be used by the Agency as the operative definition of
that still-relevant (and as-yet not statutorily defined) term
27. It is concluded, therefore, that the Rei nbursenent
Rul e's definition of "usual and customary charge" has not been
superseded by, but rather subsists in the face of, the New
Statutory Methodology. 1In all other respects, the New Statutory
Met hodol ogy has superseded and repl aced the Rei nbursenent Rul e.
28. Consequently, as of July 1, 2004, the Rei nmbursenent
Rul e has been without force or effect, with the exception of the
definition of "usual and customary charge,” which latter is,
accordingly, the only part of the Reinbursenent Rule that is
still in existence and subject to challenge. The rest of the
Rei mbur senment Rul e, being "no |onger in existence," IS now
outside DOAH s jurisdiction under Section 120.54, Florida

Statutes. See Sheraton, 864 So. 2d at 454.
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29. To the extent the instant rule challenge is based on
obj ections unrelated to the Reimbursenent Rule's definition of
"usual and customary charge,” it mnmust be dism ssed for want of
jurisdiction.

B. Is This Rule Chall enge Mot ?

30. Let us assune for argunent's sake that, contrary to
t he foregoi ng conclusion, DOAH was not |argely divested of
jurisdiction in this case, pursuant to the holding in Sheraton,
when the New Statutory Methodol ogy took effect on July 1, 2004.
The question would yet remain whether the New Statutory
Met hodol ogy has rendered this action noot, as the Agency
mai nt ai ns.

31. As an initial matter, it is immterial to the question
of nootness that the Rei mbursenment Rul e has not been repeal ed
and can still be found in the Handbook. The proposed rul es

under attack in NAACP, Inc. v. Florida Board of Regents, 29 Fl a.

L. Weekly D1461a, 2004 W. 1359507, ___ So. 2d ____ (Fla. 1st DCA
June 18, 2004), |ikew se had not been repeal ed and could still

be found in the Florida Adm nistrative Code, and the court
neverthel ess dism ssed the rule chall enge as noot because

i ntervening events had made it inpossible for the court to grant
"effectual relief" to the petitioners. 2004 W 1359507, *5
(when newWy created constitutional board invested with

regul atory jurisdiction over state university system adopted, as

20



its own, rules originally proposed by state agency formerly
havi ng such jurisdiction, pending challenge to agency's proposed
rul es became noot, because constitutional board' s rul es—which
cannot be chal | enged under the Adm nistrative Procedure Act—
would remain in effect even if agency's rules were invalidated).
The pertinent question is whether it is possible for the
Federation to obtain effective relief in this Section 120.56
proceeding. |If the answer is "no," then this cause is noot and
nmust be di sm ssed.

32. The relief available in a rule challenge is a
decl aration by the adm nistrative |aw judge that "all or part of
arule [is] invalid." 8§ 120.56(3)(b), Fla. Stat. Such a
declaration has the following effect: "The rule or part thereof
decl ared invalid shall becone void when the tinme for filing an
appeal expires." |1d. Note that the statute does not authorize
the adm nistrative |aw judge to declare the invalid rule void ab
initio.

33. In State Bd. of Optonetry v. Florida Soc. of

Opht hal nol ogy, 538 So. 2d 878 (Fla. 1st DCA 1989), the court

exam ned Section 120.56(3), Florida Statutes (1988), the
predecessor of the statute quoted above,® and pronounced t hat
rules could be invalidated only on a prospective basis. Wote

the court:
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It is apparent that the statutory schene in
chapter 120 for invalidating agency rul es
contenplates that once a rule . . . has been
i ssued and acted or relied upon by the
agency or nenbers of the public in
conducting the business of the agency, the
rule will be treated as presunptively valid,
or nerely voi dable, and nust be given | egal
effect until invalidated in a section 120.56
rul e chall enge proceeding. . . . The
statutory schene is obviously intended to
avoid the chaotic uncertainty that woul d
necessarily flow fromretroactively

i nval i dati ng agency action taken in reliance
on the presuned validity of its rule prior
to a proper rule challenge proceeding
holding the rule invalid. Applying the
theory underlying section 120.56(3) to this
case, we hold that rule 21Q 10. 001, which
was held invalid by the hearing officer and
our opinion, wll becone void and
ineffective as of the date the decision of
this court becones final.

Id. at 889; see also City of PalmBay v. State Dept. of Transp.

588 So. 2d 624, 628 (Fla. 1st DCA 1991).

34. Based on Section 120.56(3)(b) and State Bd. of

Optonetry, which make clear that an adm nistrative deci sion
invalidating a rule cannot be applied retroactively, the
under si gned concl udes that for a party to be granted effective
relief in arule challenge, that party nmust be in a position to
benefit from prospective (future) agency or judicial action
taken wi thout resort to the disputed rule, which prospective
action cannot include the reversal of past final agency action
taken in conpliance with the disputed, but presunptively valid,

rule.?
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35. Gven that, it beconmes necessary to deci de whether the
Federation's nenbers coul d possibly benefit fromthe prospective
(as opposed to the retroactive) application of a decision
partially invalidating the Reinbursenent Rule, as the Federation
seeks. When questions involving the subject of retroactivity
arise, as here, the analysis should focus initially on
identifying the triggering event that "locks in" the applicable
law. This is inmportant to know because applying a |law that did
not exist on the date of the triggering event would constitute a
retroactive application of such | aw, whereas applying a | aw t hat
was in existence as of the triggering event would not be a
retroactive application, even if the triggering event had its
genesis in events transpiring before the existence of the law in
guestion. In other words, one needs to know what the triggering
event is to determ ne what would constitute a retroactive
application of current law to a particul ar dispute.

36. Inrelation to this case, if there were a possibility
that a relevant triggering event could occur after a partial
inval i dation of the Reinbursenent Rule would becone final, and
if the | aw governi ng such event would be the partially
i nval i dat ed Rei mbursenment Rule, then application of the
partially invalidated Rei nbursenent Rul e would be "prospective"
fromthe standpoint of this proceeding—and the potential for

granting effective relief herein would exist.
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37. As for triggering events, several possibilities cone
to mnd: (a) date of service; (b) subm ssion of the claim (c)
paynent of the claim and (d) final agency or court action on a
di sputed claim The undersigned believes that (a) is the proper
trigger, because the Agency and the providers should know with
certainty, at the time covered drugs are dispensed, the
nmet hodol ogy for determ ning how nmuch the Medicaid Programwil|
rei nburse the providers for those drugs. O course, if date of
service were the trigger, then the Federation could not possibly
obtain effective relief in this proceeding (wth one exception
to be discussed). This is because, first, the partial
i nval i dation of the Reinbursement Rule could not becone final,
if at all, until after the New Statutory Methodol ogy began
governing clains, which neans that all post-invalidation dates
of service necessarily would give rise to clains reinbursable
under the New Statutory Methodol ogy rather than the
Rei mbur senent Rule (or a partially invalidated Rei nbursenent
Rule). And second, it would be inpermssible to apply a
partially invalidated Rei nbursenment Rule to clains not
controlled by the New Statutory Methodology (i.e. clainms arising
from dates of service occurring before July 1, 2004), for that
plainly would constitute a retroactive invalidation of the

chal | enged rul e.
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38. Even assum ng, however, that the applicable
nmet hodol ogy does not "lock in" on the date of service but
i nstead attaches at sonme later point in tinme, then the trigger
(however defined) can still only occur, for any given claim
either (a) before July 1, 2004; or (b) on or after July 1, 2004.
No decision in this case can have any effect on the
rei mbursenent of clainms whose triggers occurred before July 1,
2004, because the Rei nbursenent Rul e governed such clains, and
agency action taken in reliance on the Rei nmbursenent Rul e cannot
be undone retroactively (that is, after the triggering event) in

consequence of a rule challenge. See State Bd. of Optonetry,

538 So. 2d at 889. At the sane tine, however, no decision in
this case can have any effect on the rei mbursenment of clains
whose triggers occurred (or will occur) on or after July 1,
2004, because the New Statutory Methodol ogy governed (or wl|
govern) such claims.®

39. In sum then, it is concluded that (with one snal
exception to be addressed) there is no possibility that a
triggering event could occur after a partial invalidation of the
Rei mbur senent Rul e woul d becone final, where the | aw governing
such event would be the partially invalidated Rei nbursenent
Rule. Hence there is but a very limted potential for granting
effective relief in this case, which accordingly is npbot except

for that small possibility.
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40. The one issue as to which effective relief mght yet
be granted concerns the Rei nbursenment Rule's definition of
"usual and custonmary charge." As stated in the previous
section, the definition of "usual and customary charge" set
forth in the Reinmbursenent Rule is not inconsistent with the New
Statutory Met hodol ogy and i ndeed coul d continue to be used by
the Agency as the operative definition of that term which is
used (but not defined) in the New Statutory Mthodol ogy. Thus
the Federation's nenbers are in a position to benefit from
prospective agency or judicial action taken without resort to
t he Rei mbursenment Rule's "usual and customary charge"
definition, should it be deened invalid.

41. Consequently, to the extent that the Federation has
chal I enged the Rei nmbursenent Rule's definition of "usual and
customary charge,” this action still presents a live
controversy, notw thstanding that the New Statutory Methodol ogy

becanme | aw pendente lite. Al of the Federation's other

obj ections to the Rei nbursenent Rule, however, were rendered
noot when the New Statutory Methodol ogy took effect on July 1,
2004.

1. Standing

42. Throughout this litigation, the Agency has insisted
that the Federation |lacks standing to maintain this rule

chal l enge. The Federation, therefore, was required to prove
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standing or face dismssal. See State Dept. of Health and

Rehabilitative Services v. Alice P., 367 So. 2d 1045, 1052 (Fl a.

1st DCA 1979) (burden is upon petitioner to prove standi ng, when
standing is resisted).

43. Because the Adm nistrative Procedure Act was desi gned
in part to expand public access to the activities of agencies,
it has | ong been recogni zed that a trade or professional
association is entitled to bring a rule challenge in a purely
representative capacity provided it denonstrates "that [1] a
substantial nunber of its nmenbers, although not necessarily a
majority, are substantially affected by the challenged rule, [2]
that the subject matter of the rule is within the association's
general scope of interest and activity, and [3] that the relief
requested is of the type appropriate for a trade association to

receive on behalf of its menbers."” See NAACP, Inc. v. Florida

Bd. of Regents, 863 So. 2d 294, 298 (Fla. 2003)(citing Florida

Hone Builders Ass'n v. Departnent of Labor & Enpl oynent Sec.,

412 So. 2d 351, 352-53 (Fla. 1982))(enphasis renoved; bracketed
nunber s added).

44. The Agency contends that only a small nunber (i.e. 33)
of the Federation's 9,000 or so nenbers are substantially
af fected by the Rei nbursenent Rule, and that 33 is not a

"substantial nunber” relative to 9,000. Wile this sounds

facially plausible, the Agency's argunent plays down the fact
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that the 33 nenbers in question include all (or nost) of the
maj or drugstore chains in the state. This group of nenbers,
whi ch includes Wal green's, CVS, Eckerd's, Albertson's, Publix,
W nn-Di xi e, Target, and Wal-Mart, in turn operates nore than
2,500 drugstores in Florida, each of which is an enrolled
Medi cai d provider. Considering that there are approxi mately
4,000 pharnacies participating in the Florida Medicaid Program
t he Federation's nenbers obviously are a key provider
constituency. It is concluded that the Federation has net the
"substantial nunber" test.

45. The Agency al so contends that the Federation's
af fected nenbers have not suffered real and i mediate harmas a
result of the Rei nmbursenent Rule, because (the Agency argues)
under the Rei nmbursement Rule's definition of "usual and
customary charge," the Agency could have paid providers even
less than they were actually reinbursed prior to July 1, 2004,
had the Agency properly limted providers to usual and custonmary
charges as the Reinbursenent Rule requires. (The Agency, in
ot her words, takes the position that it erroneously applied its
own Rei nmbursenent Rul e.)

46. This argunment is not persuasive. First, the
Federation's position, which it attenpted to prove at hearing,
is that if "usual and customary charge"” is a statutorily

authorized limt (a point which the Federation initially
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di sputed but since seens to have conceded), then the
Rei mbur senent Rule's definition of "usual and customary charge”
is invalid. As the Agency's argunment nakes clear, there can be
no question that the Federation's nenbers are substantially
affected by the Reinbursenent Rule's definition of "usual and
customary charge.”

47. Second, the Federation satisfied the "substantially
af fected" test by denonstrating that its nenbers are directly

regul ated by the Reinbursenent Rule. See Coalition of Mental

Heal th Professionals v. Departnment of Professional Regul ation,

546 So. 2d 27, 28 (Fla. 1st DCA 1989).

48. Finally, as the Florida Suprene Court recently
confirmed, the associational standing test does not require, in
a rule challenge, a showing of "imedi ate and actual harm" but
rather that the disputed rule has a "substantial effect"” on a

substanti al nunber of the association's nenbers. NAACP, Inc.,

863 So. 2d at 300. The Federation has made the requisite
showi ng of "substantial effect."

49. The Agency does not contest the Federation's
satisfaction of the remaining el enments of the associati onal
standing test. It is concluded that the Federation does have
standing to maintain this rule challenge on behalf of its

menbers.
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I11. The Definition of "Usual and Customary Charge"

50. The Rei nbursenent Rule defines the term"usual and
customary charge" to nean "the pharmacy's average charge to the
public (non-Medicaid) in any cal endar quarter, for the sane
drug, quality, and strength."” The Agency understands the "non-
Medi cai d public" to include not only persons w thout insurance
coverage who generally pay full price, but also private insurers
and HMOs, which typically pay a discounted price reflecting
their negotiating |everage.

51. The Federation nmaintains that the term "usual and
customary charge," though anbi guous, has a technical neaning as
used in the "industry" (apparently the insurance industry),
nanmely the anmount a pharmacy charges to a cash payi ng custoner
who has no coverage for the prescription. The Federation argues
that the legislature intended for the term"usual and customary
charge" to have this so-called technical neaning, and hence that
t he Rei mbursenment Rul e enl arges, nodifies, or contravenes, the
| aws bei ng i npl enent ed.

52. The Federation has not persuaded the undersigned,
however, that its preferred definition of the termis the only
accept abl e nmeani ng of "usual and custonmary charge" as used in
Section 409.908(14), Florida Statutes (2003), or in the New
Statutory Methodol ogy. Rather, the Federation has articul ated

an acceptabl e, maybe even the nost w dely accepted, definition—
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which is insufficient to show that the Rei nbursenent Rul e
enl arges, nodifies, or contravenes the specific provisions of
I aw i npl enent ed.

53. Further, because the purpose of Section 409.908(14) is
to control Medicaid costs by inposing [imts on rei nbursenent,
it seens unlikely that the | egislature intended "usual and
customary charge" to nean, as the Federation would have it, the
price customarily paid by those in the weakest bargai ning
positi on—essentially "sticker price.” In contrast, the
Rei mbur senent Rule's definition, as the Agency interprets it,

t akes account of negotiated discounts, and hence is likelier
actually to result in a nmeaningful limt on reinbursenment. It
is concluded, therefore, that the Reinbursenent Rule's
definition of "usual and customary charge" conports with the

i ntent and purposes of the statute.

54. Wile the foregoing conclusions should conpel a
decision in the Agency's favor, there is sone evidence that
gi ves the undersi gned pause. At hearing, the Agency's Pharnacy
Program Manager for the Medicaid Programopined that it would be
"difficult for pharmacies to stay in business” if the Agency
were to enforce the Reinmbursenent Rule's definition of "usual
and customary charge.” He even went so far as to characterize
such enforcenent as "punitive." The undersigned presunes that

the | egislature woul d not have intended to inpose a limt so
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onerous that it would threaten to put pharmaci es out of
busi ness.

55. Upon reflection, though, the undersigned cannot
bel i eve that the Reinbursement Rule's definition of "usual and
customary charge" would be so draconian in practice. For one
thing, for any given drug, the disputed definition logically
shoul d produce a limt that is somewhat higher than the | owest
price the pharmacy accepts for that drug. Unless pharnacies are
using Medicaid to heavily subsidize the discounts given to
private insurers (and there is no evidence here of that), it is
hard to see (and there is no persuasive evidence show ng) why
phar maci es would be ruined if Medicaid reinbursed themat rates
somewhat hi gher than those paid by private insurers.

56. For another, there is no evidence denonstrating that
phar maci es nust participate in the Medicaid Programto stay in
busi ness. Thus, the undersigned reasons that if the Agency were
to set reinbursenment |evels so | ow that pharmacies coul d not
make a profit, then, instead of going out of business, the
phar maci es would sinply stop participating in the Medicaid
Program until such tine as increased rei nbursenent |evels nade
partici pation econom cally feasible again.

57. Utimately, then, despite sonme troubling testinony,

t he undersi gned concl udes that the Reinmbursenent Rule's

definition of "usual and customary charge" is consistent with
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the statute's use of that termand falls within the range of
perm ssible interpretations of the statute. Accordingly, the
definition does not enlarge, nodify, or contravene the specific
provisions of law inplenented; it is, rather, a valid exercise

of delegated |egislative authority. See Board of Podiatric

Medicine v. Florida Medical Ass'n, 779 So. 2d 658, 660 (Fla. 1st

DCA 2001)(rule definition that was consistent with statute and
wi thin range of perm ssible interpretations did not enlarge,
nodi fy, or contravene statute and thus was valid exercise of

del egated | egislative authority); Florida Institutional Legal

Services, Inc. v. Florida Dept. of Corrections, 579 So. 2d 267,

269 (Fla. 1st DCA), rev. denied, 592 So. 2d 680 (Fla. 1991)

(rule definition that conported with intent and purposes of
statute was not clearly erroneous and thus could not be declared
i nvalid).

CRDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is ORDERED that:

1. To the extent this rule challenge is based on
obj ections unrelated to the Reimbursenment Rule's definition of
"usual and customary charge,” it is dismssed for |ack of

jurisdiction.
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2. Alternatively, this action is dismssed as noot, except
to the extent the challenge concerns the Reinbursenent Rule's
definition of "usual and customary charge."

3. The Reinbursenent Rule's definition of "usual and
customary charge" constitutes a valid exercise of del egated
| egi sl ative authority.

DONE AND ORDERED this 19th day of July, 2004, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 19th day of July, 2004.

ENDNOTES

'/ Logically, to ensure that reinbursement is always equal to
the | owest dollar amount cal cul able under the five prescribed
nmet hods requires that all five nethods be applied to every
claim

2/ The Fifth Limt actually conprises two methods: anount
billed and "usual and customary charge."” For sinplicity's sake,
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however, and follow ng the convention of the Rei nmbursenent Rul e,
the undersigned will treat the Fifth Limt as a single limt.

3/ The wording of § 120.56(3), Fla. Stat. (1987), differed
slightly, but not materially, fromthat of 8 120.56(3)(b), Fla.
Stat. (2003).

4  There are, to be sure, sonme cases supporting a contrary
conclusion. In Multrie v. Florida Dept. of Corrections, 496
So. 2d 191 (Fla. 1st DCA 1986), for exanple, the court held that
an i nmate who had been assessed danages pursuant to a Departnent
of Corrections rule as punishnent for danmaging state property
had standing to challenge the rule, even though the damages had

al ready been collected in full. The court observed: "If the
inmate prevails on his rule challenge he may be entitled to a
refund or restoration of the funds to his inmate account.” Id.
at 193.

In Austin v. Departnent of Health and Rehabilitative
Services, 495 So. 2d 777 (Fla. 1st DCA 1986), the court affirnmed
an order upholding the validity of a rule that required
applicants for public assistance to cooperate with the agency,
on pain of sanctions, in identifying, |ocating, and establishing
the paternity of parents of children for whom public assistance
was sought. In its opinion, the court noted that while the
appeal was pending, the |legislature had passed a | aw codi fyi ng
the disputed rule. The court found that this recent |egislation
had not rendered the case noot, however, because "if [the] court
chose to invalidate the rule, the appellants and others affected
by the rule could seek relief fromthe sanctions allowed by the
rule for the six-nonth period between [the rule's effective
date] and [the effective date of the newy enacted law]. 1d. at
778 n. 2.

Maybe it is possible to square Multrie and Austin with the
first district's later decisions in State Bd. of Optonetry and
City of PalmBay, but to the undersigned the earlier cases
appear to authorize the very retroactive invalidation of rules—
and consequent chaotic uncertai nty—that was deened
inpermssible in State Bd. of Optonetry. It is therefore
concluded that, to the extent Multrie and Austin conflict with
State Bd. of Optonetry, they are no | onger good | aw.

5/ The undersigned takes for granted that any clai m whose
trigger falls on or after July 1, 2004, nust be reinbursed in
accordance with the New Statutory Methodol ogy, even if the claim
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had its genesis in events occurring before July 1, 2004. This

i s because once the New Statutory Methodol ogy becane effective,
it began operating to the exclusion of any possibly conflicting
rules or policies that m ght subsequently energe. Cf., e.g.,
Broward Children's Center v. Hall, 859 So. 2d 623, 627 (Fla. 1st
DCA 2003) (when rule and statute directly conflict, the latter
controls); accord, Carver v. State Div. of Retirenent, 848 So.
2d 1203, 1206 (Fla. 1st DCA 2003).
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appell ate Procedure. Such proceedi ngs are comrenced by
filing the original notice of appeal with the derk of the

D vision of Administrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, wth the District Court of
Appeal , First District, or wwth the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed wthin 30 days of rendition of the order to
be revi ened.
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